J
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Post-Conviction Relief
in the Defense of L..imigrants

7
-

Immigration Law from a

Criminal Defense Lawyer's
Perspective: Is Post-Conviction
Relief Impossible—Or a No
Brainer?.

ersons facing deportation or

enhanced sentences in criminal

cases may be able to win post-
conviction relief if their defense counsel
fails to advise them fully of the immigra-
tion consequences of criminal convic-
tons. Unfortunately, immigration
attorneys and defense attorneys can be
close-minded and uncreative about the
possibility of post-conviction relief for
their clients in depdrtation proceedings.
“Suspending judgment” in a quick gut-
reaction evaluation of the client’s
circurnstance, followed by misadvising
the client that his or her situation is
“impossible,” Is in my opinion legal
malpractice. Cf. Krummacher v. Gierioff,
290 Or 871 (1981). The “impossible”
response is most likely to be given to an
immigrant who has been convicted of an

" aggravated felony, a delivery of a con-

trolied substance offense, or who was
convicted more than two years before the
attorney first met the client. I believe
that this may not be an “impossible”
situation at all but rather the doors may
be wide open for post-conviction relief
for this immigrant. [ hope this article '
will make you more aware of how post-
conviction relief may get your clients out
of deportation proceedings and reduce
enhanced sentences that are based on
unconstitutionally obtained prior
convictions.

Research into post-conviction relief
discloses that under Long v. Oregon, 130
Or App 1999 (1994), an attorney who
has begun to advise a client on an area of
law may not advise the client inaccu-
rately of the consequences of a convic-
tion. In Long, an attorney began to
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advise a client on the potential of
expungement if the client were to plea to
a sex-related charge. The attomey told
the client that expungement was avail-

" able. [n fact, expungement was not
- available and the conviction was reversed.

For many years immigrants have been
misadvised becausc the plea petitions
used throughout the state of Oregon
routinely contain grossly tnaccurate
information about immigration conse-
quences. Criminal defense attorneys have
often relied solely on the plea petition
language to give immigration advice to
immigrant clients. For example, m; 1y
{immigrants have been told only that
naturalization denials may occur, when in
fact, under the Immigration and Nation-
ality Act, they must occur. After receiving
the erroneous information that was
included in the plea petitions, many
immigrants have subsequently applied
for naturalization. Their applications are
denied and they are deported. The
tragedy in this is that such results are
inevitable under the Immigration and

~ Nationality Act but the judge, the DDA

and the defense attorney were all
ignora.it of the law. .
Since approximately 1990 a denial of

naturalization has been a direct conse-
quence of 2 plea to drug trafficking.
Lyons v. Pearce, 298 Or 554, 694 P2d
969 (1985), essentially held that a
criminal defense attorney needs to be
aware of immigration consequences and
properly advise his client of the relevant
immigration factors when representing
an immiigrant at time of plea. Fallure to
do so in that case led to post-conviction
celief. Also see Magana-Pizano v. INS 200,
F3d 603,612 (9™ Cir 1999) (ethical
duty of criminal defense attorney to
advise defendant of the immigration
consequences of a conviction).

" In Littlejohn, 9/11/2000, 8th Circuit
case number 99-50417, the court held a
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Jjudge must advise the defendant of direct
consequences of his plea. In my 18 years
as a criminal defense attorney [ have yet
to hear a judge advise a defendant of the

_ direct consequence of denlal of natural-

ization based upon a drug trafficking
offense. [n these cases, the defendant's
pleas are unknowing and therefore
involuntary.

BIA (Board of Immigration Appeals)
precedent discloses that in the late 1980s
and early 1990s it was, as a practical
matter, almost impossible to get the BIA
to grant discretionary relief from
deportation for “drug traffickers.” See
Elramly v. INS, 49 F3d 535 9th Cir.
(1995), Edwards, 20 1&N Dec. 191, and
BIA case Burbano, Interim Decislon
#3229, decided September 13, 1994.
The correct advice to a client in those
years would have been that, following a
plea to drug trafficking, he or she would
almost certainly lose at any deportation
hearing. The advice given too often was,
“Listen, take your 30 days credit for time
served, get out of jail or take a level 4 or
6 DCS and avoid prison.”

When we have clients who are facing
enhanced sentences and whose convic-
tion was based on an unknowing,
involuntary plea, it should be possible to
routinely pursue and win post-conviction
relief from the client’s prior convictions.
In my opinion, this is a no-brainer!

I believe the two-year statute of
limitations does not apply to filing for
post-conviction relief, as the statute
should be tolled until the immigrant has
notice of the real threat of deportation.
See Peart, Prieto, Ross v. Ross v. Florida
No. SC 92692 (Fia. 4/13/00, amended
4/26/00 (case avaitable under Prietoin a
Versuslaw search). See Stevens v. Bispham,
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. 316 Or 221 (1993), tolling a professional

malpractice case filed against the criminal
defense attorney until the post-convic-
tion proceedings were complete. Tolling
until the harm is discovered is the rule in
the personal injury area.

OCDLA has recently added to its

_website some pleadings that led to a

grant of post-conviction relief for one of
my clients in this area. The client had
been convicted of drug trafficking several
years prior to the deportation proceed-
ing. The client had applied for natural-
ization. She had been advised by a
“notario” (someone she described as a
“notary”) that she could be naturalized
without a problem. The client advised
the INS that she had a drug trafficking
conviction in filling out her N-400
application for naturalization. She went
to the INS in downtown Portland for the
interview scheduled by the INS after she
passed her naturalization exam, and there
she was arrested. She was placed into -
custody and was able to bail out. When [
met her, her deportation had already
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been ordered by the immigration judge.
The client told me that she had been
advised by other attorneys that post-
conviction of her case would be “impos-
sible.” When [ spoke with post-convic-
tion attorneys about her situation, [ was

- advised that her situation was “impos-

sible.” She decided to proceed ali the
same in what [ calculated at the time to
be an “uphill battle.” Ln order to do this,
we appealed the immigration judge’s
decision to deport her to the Board of
Immigration Appeals. While that appeal
has been pending. the drug-trafficking
conviction has been set aside. The state
has filed an appeal. These pleadings are a
good place to start to file a PCR for your
client. There ts a need for criminal
defense attorneys to learn immigration

- law.and for immigration attomeys to

learn post-conviction relief. We could
help each other in our separate practices
more completely, by knowing more and
more about each other's “separate areas.”
In fact, these areas are not separate

_ anymore.

BIA precedents are available on the
web at www. usdoj.gov/eoir/eloia/bia/
biaindx. They are also available at the
INS website at www. ins.usdoj. gov. The
INS recently expanded the website to
include a “virtual law” library, which
carries BIA opinions from way back. The
BIA opinions are easy to follow because
there are far fewer than we are accus-
tomed to follow, in the court opinions in
the State of Oregon and the Ninth
Circuit. Ninth Circuit caselaw is easily
followed and includes many immigration
opinions. See www.defendlife.net for
additional links and information
concerning immigrant defense.

From time to time, I may upload to
OCDLA’s website, www.ocdla.org, or to
www. defendlife.net additional informa-
tion regarding the defense of immigrants.
Also, see Norton Tooby's website at
www. ilw.com/tooby for great information
on the tmmigration/criminal law area.

. Among other things, Tooby has posted a

list of the crimes of moral turpitude that
goes onandonand on.

THANKS to the following businesses and OCDLA members for donating
to the Benefit Auction at the Benson Hotel on December 8:

National Institute for Trial Advocacy
Lexis Law Publishing
C. Dan Miller, Vulcanologist with US

Geological Service, Battle Ground,
WA

Valley River Inn, Eugene
Mount Bachelor Village Resort, Bend.
Westin Salishan Lodge & Golf Resort,
Gleneden Beach
Chinock Winds Casino & Conven-
tion Center, an Enterprise of the
Confederated Tribes of Siletz
Indians of Oregon, Lincoln City
Halimark Resort, Newport
Marine Discovery Tours, Newport
Oregon Coast Aquarium, Newport
Shalimar Restaurant, Hillsboro
Sunset Tree Farms, Hillsboro
Syun Izakaya Japanese Restaurant,
Hillsboro
Yamhill Valley Vineyards,
'~ Minnville
ir Lebanese Restaurant,
and
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Assaggio Trattoria & Enoteca, Portland

Brian Baxter, Hairstylist, Portland

Benson Hotel, Portland

Caprial’s Bistro, Portland

Celadon Japanese Restaurant, Portland

Counter Culture Café , Portland

Higgins Restaurant & Bar, Portland

Keith Brown Lumber—Hollywood
Yard, Portland

Hon. William Keys, Multnomah
County Courthouse, Portland

The Mallory Hotel, Portland

Red Star Tavern & Roast House,
Portland

Ristorante Fratelli, Portland

Richard Stein Design, Portland

Bob Swan, Muralist, Portland

Tri-Level Fitness, Portland

Typhoon!: The Art of Thai Cuisine,
Portland
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Nancy Bergeson, Portland
Pat Birmingham, Portland
Tony Bornstein, Portland
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Michelle Burrows, Portland
Mark Austin Cross, Portland
Bill Dials, Charleston
Jean D. Erhardt-Private

& Legal Investigations, Portland
Federal Public Defenders, Portland
Jim Gardner, Charleston
Dave Groom, Salem
Lisa and Ron Harmening, Newport
Charles Henderson, Portland

. Robert Johnson, Lebanon

Wendy Kunkel, Investigator,

Lake Oswego
Paul Levy, Portland
Philip Lewis, Portland -
Shaun McCrea, Eugene
Metropotitan Public Defenders, Portland
Kimi Nam, Portland ,
Cynthia Patterson, Gold Beach
John Potter, Eugene, OR
Edie Rogoway, Portland
Ross Shepard, Eugene
State Pubtic Defenders Office, Salem
Tawnya Stiles-Johnson, Portland
Philip Studenberg, Klamath Falls
Bob Thuemmel, Portland
Cate Wollam, Portland
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